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HIGH COURT FORM NO.(J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

28th March’2018 

 

MONEY SUIT NO.18/2015 

Bhaskar Jyoti Bordoloi 

Son of (L) Padmakanta Bordoloi 

Resident of Borpamtiniali 

PO- Borpamtiniali, PS - Sootea  

District – Sonitpur, Assam      ----- Plaintiff     

                  -Vs.- 

Mitradev Mahanta 

Son of Sri Durlav Mahanta 

Resident of Borpamtiniali 

PO- Borpamtiniali, PS - Sootea  

District – Sonitpur, Assam 

   ----- Defendant 

Sri Ankan Jyoti Goswami 

Son of (L) Gobinda Goswami 

Resident of Borpamtiniali 

PO- Borpamtiniali, PS - Sootea  

District – Sonitpur, Assam 

           -----  Proforma Defendant 
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This suit for recovery /realization of Rs.2,64,951/- only principal amount and 

interest rate @ 6% p.a. thereon came up for final hearing on 28-02-2018. 

 

Counsel for Plaintiff :  

Counsel for Defendant  :  

 

 

JUDGMENT 

1) This suit for recovery/realization of Rs.2,64,951/- as principal 

amount and interest rate @ 6% p.a. thereon was filed by the plaintiff 

against the defendant. 

 

Case Of The Plaintiff: 

2) The plaintiff’s case is that he does business of tealeaves had a good 

relationship with the defendant. They were doing same business and used 

to help each other in time of need. The plaintiff is an owner of small tea 

estate and also used to collect green tea leaves from different tea estates 

and sold the green tea leaves to market. The defendant is a collector of 

small tealeaves and he used to collect the small tealeaves from different tea 

estates. Taking advantage of the good relationship with the plaintiff the 

defendant made him enter into an agreement with the proforma defendant 

that the plaintiff will finance the defendant and proforma defendant in their 

tea business and they will supply green tea leaves to the plaintiff. 

Accordingly the plaintiff paid advanced amount to them & they on various 

dates supplied green tea leaves to the plaintiff. All of them maintained 

account book wherein they put their signatures. Sri Dinomoni Mazumdar 

was appointed as auditor to maintain all financial files and to calculate the 

weight of the green tea leaves. However, the defendant and the proforma 
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defendant stopped the supply of the green tea leaves to the plaintiff. After 

adjustments an amount of Rs.4,83,195/- remained to be paid by the 

defendant and proforma defendant & they acknowledged the joint liability 

vide entry dated 09-03-2014. Proforma defendant started his part payment 

to the plaintiff till date but the defendant has not paid anything to the 

plaintiff. The plaintiff served a demand notice vide registered A/D on 21-08-

2015 but the defendant failed to comply with the said notice Hence, the 

instant suit was filed with the following prayers - 

(1) Decree against the defendant for Rs.2,41,597/- with interest @ 

6% from 09-03-2014 to 19-10-2015. 

(2) Decree @ 6 % p.a. from the date of institution of the suit till 

realization.  

(3) Cost of the suit.  

(4) Any other relief(s) the Court may deem fit and proper.   

 

Case Of The Defendant:   

3) The defendant denied that he and the plaintiff were doing the same 

business and used to help each other in time of need.  According to the 

defendant he was working as mohori of the plaintiff for over 5 years for 

collecting tea leaves for him and the plaintiff used to pay the defendant for 

collecting the green tea leaves from the different small tea leaves growers 

for which the plaintiff used to pay the defendant a daily wages along with a 

small amount of profit from per kilogram of tea leaves. Defendant also 

denied that he entered into any agreement with the plaintiff. He further 

claimed that on 19-08-2015 the plaintiff along with two muscle men 
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wrongfully restrained him & forcibly took his signatures on some plain 

papers. In this regard, the defendant had also lodged an FIR against the 

plaintiff with the Sootea PS and the same has been registered as Sootea PS 

Case No.226/15. The defendant denied that the plaintiff had ever paid any 

advance amount to the defendant for supply of green tea leaves There was 

no any maintenance of account book for the said purchase made by the 

defendant for the plaintiff and no any signatures were even put by the 

defendant in any statement of account book of the plaintiff. Defendant also 

denied that Rs.4,83,195/- remained to be paid by the defendant and 

proforma defendant to the plaintiff.  

  

Case Of The Proforma-Defendant:   

4) Proforma defendant admitted that he, the plaintiff & the defendant 

were doing the business of tealeaves and used to help each other in times 

of need. as there exists an unwavering faith and trust among themselves 

since their childhood. The defendant also used to collect small tea leaves 

from tea estates and supplied to various tea factories in the name of the 

plaintiff and other person’s name and had worked as mohori to look after 

plaintiff’s said tealeaves business from the month of May till the fag end of 

October 2012. It was also admitted that the plaintiff, defendant and 

proforma defendant entered into a verbal agreement, which led the plaintiff 

to financially help, the defendant and proforma defendant in doing their tea 

business. It is also admitted that the plaintiff had paid the defendant and 

proforma defendant various advance amounts on different dates. After 

calculation an advance of Rs.4,83,195/- was to be returned by the 
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defendant and proforma defendant to the plaintiff, which was acknowledged 

by putting their respective signatures on the Account Book. Proforma 

defendant had till date returned his part payment and had also returned his 

green tea leaves but the defendant failed in retuning his part payment of 

Rs.2,41,597/- to the plaintiff till date.  

 

5) Upon perusal of the pleadings of both parties and hearing learned 

advocates of both sides, the following ISSUES are settled:  

1.  Whether there is any cause of action for the suit? 

2.  Whether the suit is maintainable in its present form?  

3.  Whether the suit is bad for waiver, acquiescence and estoppel?  

4.  Whether the parties entered into an agreement with defendant 

and proforma defendant that the plaintiff will finance the 

defendant and proforma defendant in their Tea Business and the 

defendant and proforma defendant will supply green tea leaves 

to the plaintiff?  

5.  Whether the plaintiff paid any advance amount to the defendant 

and proforma defendant in pursuance to the said agreement? 

6.  Whether the defendant and proforma defendant acknowledged 

the joint liability for Rs.4,83,195/- (Rupees Four Lakhs Eighty 

Three Thousand One Hundred Ninety Five Only)? 

7.  Whether the proforma defendant has returned his due part of 

Rs.2,41,597/- (Rupees Two Lakhs Forty One Thousand Five 

Hundred Ninety Seven Only) to the plaintiff but the defendant 

has failed to return his part payment of Rs.2,41,597/- (Rupees 
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Two Lakhs Forty One Thousand Five Hundred Ninety Seven 

Only)? 

8.  Whether the plaintiff is entitled to the decree as prayed for? 

9. To what other relief (s) the parties are entitled to? 

 

6) During trial, the plaintiff has examined 7 witnesses including himself 

and exhibited certain documents to prove its case. The defendant stopped 

contacting his counsel from the time of PW cross-examination and therefore, 

his advocate sent a Retirement Notice. Despite receiving the notice the 

defendant choose not to appear before the Court or engage another 

counsel. Hence, the Court deemed it fit to proceed u/O.17 r.2 CPC.  

 

DISCUSSION, DECISION AND REASONS THEREOF: 

7) I have carefully perused the evidence, oral and documentary, and 

the materials available on the case record. The issues are discussed herein 

below.  

 

ISSUE NO.1: Whether there is any cause of action for the suit? 

8) Cause of action arises when one party asserts a set of facts and the 

other side denies the same. As seen from the pleadings, the plaintiff claimed 

that the defendant & the proforma defendant took financial assistance from 

him in running the tealeaves business, however, it was denied by the 

defendant but admitted by the proforma defendant. Thus, it is clear that 

there is cause of action. Hence, issue No.1 is settled in favour of the 

plaintiff.     



 

Page 7 of 12  

ISSUE NO.2: Whether the suit is maintainable in its present 

form?  

ISSUE NO.3: Whether the suit is bad for waiver, acquiescence 

and estoppel?  

9) The defendant challenged the maintainability of the suit in his 

written statement and had also claimed that the suit is bad for waiver, 

estoppels and acquisance. However, perusal of the written-statement 

reveals that it has not been mentioned as to why and how the suit is not 

maintainable or is bad for waiver, estoppels and acquisance. Pertinent to 

mention that none of the sides forwarded any argument on this point. I 

have gone through the materials on record and failed to find anything that 

makes the suit not maintainable or bad for waiver, estoppels and 

acquisance. Hence, issue no.2 & 3 are settled in favour of plaintiff. 

 

ISSUE NO.4: Whether the parties entered into an agreement 

with defendant and proforma defendant that the 

plaintiff will finance the defendant and proforma 

defendant in their Tea Business and the 

defendant and proforma defendant will supply 

green tea leaves to the plaintiff?  

10) The plaintiff claimed that the defendant had made him to enter into 

an oral agreement that he will financially help the defendant and proforma 

defendant in doing tealeaf business and in return the defendant and 

proforma defendant will supply green tea leaves to him after collecting it 

from various tea estates. As there was trust among the three of them, no 

written agreement was drawn. However, defendant denied that he had 

entered into any such agreement with the plaintiff and rather claimed that 
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he was only a Mohori of the plaintiff and collected different leaves for him. 

However, proforma defendant admitted to the fact and stated that in fact 

they had entered into an oral agreement by which the plaintiff financially 

supported the defendant and proforma defendant and in return they 

supplied him with different leaves after collection.  

 

11) In support of his case, plaintiff deposed as PW-1 and stated the 

same facts. His evidence was supported by that of proforma defendant as 

PW-2, Dinomoni Mazumdar as PW-3, Mun Bhuyan as PW-4, Montu Bhuyan 

as PW-5, Tolon Pator as PW-6 Stayajit Mazumdar as PW-7. Pertinent to 

mention that PW-6 Tolon Pator, PW-5 Montu Bhuyan and PW-4 Mun huyan 

are all small tea growers and they specifically mentioned that previously 

defendant was plaintiff’s Mohori till end of October’2012 and used to collect 

different leaves for the plaintiff. However, subsequently, Dinomoni 

Mazumdar became his Mohori. They also mentioned that the defendant and 

proforma defendant collected different tealeaves and supplied it to the 

plaintiff who had given financial advances to them. The evidence of PWs 

were found to be reliable and by choosing to remain away from the suit and 

not cross-examine PWs an adverse presumption can be drawn against the 

defendant. 

 

12) Thus, from all the above evidences it is clear that the parties had an 

agreement between them. The plaintiff financed the defendant and 

proforma defendant in their tea business and the defendant and proforma 

defendant supplied green tea leaves to the plaintiff.  Hence, Issue No.4 is 

answered in the affirmative & settled in favour of the plaintiff. 
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ISSUE NO.5: Whether the plaintiff paid any advance amount 

to the defendant and proforma defendant in 

pursuance to the said agreement? 

ISSUE NO.6: Whether the defendant and proforma defendant 

acknowledged the joint liability for 

Rs.4,83,195/- (Rupees Four Lakhs Eighty Three 

Thousand One Hundred Ninety Five Only)? 

ISSUE NO.7: Whether the proforma defendant has returned 

his due part of Rs.2,41,597/- (Rupees Two Lakhs 

Forty One Thousand Five Hundred Ninety Seven 

Only) to the plaintiff but the defendant has failed 

to return his part payment of Rs.2,41,597/- 

(Rupees Two Lakhs Forty One Thousand Five 

Hundred Ninety Seven Only)? 

13) Issue Nos.5, 6 & 7 are discussed together here, without losing their 

individuality, as their decision is based on the same set of facts and 

evidences. 

 

14) In his evidence-in-affidavit the plaintiff as PW-1 had exhibited the 

account book as Ext.1 and Ext.2 is the calculated amount in the said 

account book. After calculation it was found that Rs.4,83,195/- was due to 

be paid to the plaintiff by the defendant and proforma defendant and the 

said calculation was made on 09-03-2014. The defendant and proforma 

defendant endorsed their signatures on the said account book and 

Rs.2,41,597/- remained to be paid by both of them individually. Ext.3 is the 

said amount in the account book. Ext.3(A) is the signature of defendant, 

Ext.3(B) is the signature of proforma defendant and Ext.3(C) is the 

signature of Dinomoni Mazumdar (who was plaintiff’s mohori). Evidence in 
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chief of PW-1 has been returning his due. However, the defendant failed to 

return his part of payment. Evidence of Dinomoni Mazumdar as PW-3 

supports the evidence of PW-1. Even the proforma defendant has deposed 

as PW-2 and has supported the evidence of plaintiff/PW-1.  

 

15) Thus, all these defendants proved to the degree of preponderance of 

probability that the plaintiff had advanced money to defendant and 

proforma defendant to procure tea leaves and supplied to him. The 

documentary evidence reveal that Rs.4,83,195/- was pending to be paid 

back to the plaintiff by the defendant and proforma defendant and this that 

had acknowledged by signing. Proforma defendant has accepted his liability 

however, the defendant denied the same. Despite ample opportunity the 

defendant chose to stay away from cross-examination of the PWs. Thus, an 

adverse inference can be drawn against him u/s 114 Evidence Act that the 

allegation made by the plaintiff is correct & therefore the defendant chose 

to stay away. Evidence is also clear that the proforma defendant has been 

regularly returning the due part of Rs.2,41,597/- and as on 03-07-2017 the 

proforma defendant has already returned Rs.1,80,000/- to the plaintiff. 

However, the defendant was yet to return Rs.2,41,597/-. As on date, data is 

not available as to what is the pending amount payable by proforma 

defendant to the plaintiff.  

 

16) In view of the above discussion, Issue Nos. 5 and 6 are settled 

in favour of the plaintiff. Issue No.7 is also partially settled in 

favour of the plaintiff. However, it is also observed that proforma 



 

Page 11 of 12  

defendant returned Rs.1,80,000/- to the plaintiff as on 03-07-2017 and will 

be liable to pay only any balance amount pending.  

 

ISSUE NO.8: Whether the plaintiff is entitled to the decree as 

prayed for? 

ISSUE NO.9: To what other relief (s) the parties are entitled 

to? 

17) In view of the decision in the prior issues, it hereby held that the 

plaintiff is entitled for a decree against the defendant for Rs.2,41,597/- with 

interest @ 6%  from 09-03-2014 till the date of decree and further interest 

@6% p.a. from the date of decree  till its full and final realization. If there is 

any balance amount pending to be paid by the proforma defendant to the 

plaintiff, then the plaintiff is eligible for the same. The plaintiff is also eligible 

to recover the cost of the suit from the defendant. Issue No.8 and 9 are 

accordingly settled.   

 

ORDER 

18) THE suit is hereby decreed in favor of the plaintiff with the 

following reliefs – 

a. Plaintiff is entitled to recover from the defendant Rs.2,41,597/-. 

b. Plaintiff is also entitled for interest @ 6% p.a from from 09-03-2014 

till the date of decree. 

c. Plaintiff is also entitled for interest @6% p.a. from the date of 

decree till its full and final realization. 

d. If there is any balance amount pending to be paid by the proforma 

defendant to the plaintiff, then the plaintiff is eligible for the same. 
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e. The plaintiff is also entitled for cost of the suit 

 

Prepare a decree accordingly. 

 

   Given under my hand & seal of the Court on the 29th March’2018. 

 

 

(Munmun B.Sarma) 

Civil Judge 

              Tezpur, Sonitpur 

 

Dictated and corrected by me. 

 

 

(Munmun B.Sarma) 

Civil Judge 

Tezpur, Sonitpur 

 

 

 

Dictation taken and transcribed be me: 

 

        

(J. K Muru) 

Steno 

  

     

 


